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No. 787

IN THE
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FOR THE NINTH CIRCUIT.
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E. F. WILCOX,
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STATEMENT OF THE CASE.

Lieut. E. F. Wilcox, now Captain Wilcox, filed a claim in

the Third Auditor's otifice (now the office of the Auditor of

the Interior Department), on April 25th, 1889, for two hun-

dred dollars the value of a horse helong-ing- to him and al-

leged to ha\e been killed in the military service of the United

States on April 6, 1889. Settlement of the claim was made

by the Auditor for the War Department on December 7, 1896.

The draft was issued for the amount allowed on December

14, 1897. On May 28, 1897, the Comptroller of the Treasury

revised said account, on his own motion, and disallowed the

amount which had been allowed by the Auditor, for reasons

stated as follows

:



2 The United States of America

"Value of a horse whose leg was l)roken liy a kick of one

of the horses in a corral into which the horse was turned.

The ihorse was shot b}- order of claimant, $200.00. On this

case the Quartermaster General reports : 'Tt was not necessary

that the horse should have been turned into a corral with a

lot of public horses, where any 'horse was liable to be hurt as

was this one. If the claimant assumed the risk of turning- his

horse, especially one valued at one thousand dollars, in a

corral among a number of Government horses, it is thought

the claimant assumed the risk, and that the loss arose not

without fault on the part of the claimant.' This is a case of

contributory negligence on the part of the claimant, and he is

not entitled to recover under the .\ct of March 3, 1885. 23

Stats, at Large, page 350."

On May 24, 1898, the Auditor for the War Department, by

direction of the Comptroller, re-stated said account, and raised

the charge of two hundred dollars against the claimant. On

August 8. 1900. the United States, by the United States At-

torney for the Southern District of California, filed an action

at law in the Circuit Court of t*he United States, Ninth Cir-

cuit, in and for the Southern District of California, Northern

Division, to recover the twf> hundred dollars charged against

Cai>tain Wilcox. (Record 5.) The defendant demurred to

the complaint, on the ground that the same did not state facts

sufficient to constitute a cause of action. (Record 11.) The

court on the hearing sustained the demurrer and dismissed

the case. (Record 12). and tlhereafter rendered judgment in

favor of the defendant. (Record 13.)

SPECIFICATION OF ERRORS.

The Circuit Court of the United States, Ninth Circuit,

Southern District of California. Northern Divis^'on, erred in

sustaining the defendant's demurrer to plaintiff's complaint.

( Record 1 7.

)
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POINTS AND AUTHORITIES.

THE COMPTROLLER OF THE TREASURY HAD
THE AUTHORITY TO RE-STATE THE ACCOUNT
AND RAISE THE CHARGE AGAINST THE CLAIM-

ANT, IF DONE WITHIN A YEAR AFTER SETTLE

MENT BY THE AL^DITOR.

The act of March 3, 1885, {21 Stats, at Large, p. 350,)

provides

:

"That the proper accounting- officers of the treasury be. and

they are hereby, authorized and directed to examine into, ascer-

tain, and determine the value of the private property belong-

mg to officers and enhsted men in the military service of the

United States which have been, or may hereafter be, lost or

destroyed in the- military service, under the following circum-

stances :

"First. WHien such loss or destruction was without fault

or negligence on the part of the claimant.

"Second. * * * *

"Third. Where it appears that the loss or destruction of

the private property of the claimant was in consequence of

his having given his attention to the saving of the property

belonging to the United States which was in danger at the

same time and under simiilar circumstances; And the amount

of such loss so ascertained and determined shall be paid out

of any money in tflie treasury not otherwise appropriated, and

shall be in full for all such loss or damage : Provided That

any claim which shall be presented and acted on under author-

ity of this act shall be held as finally determined, and shall

never thereafter be re-opened or considered : And prozndcd

further, That the liability of the government under this act

shallbe limited to such articles of personal property as the

secretary of war, in his discretion, shall decide to be reason-

able, useful, necessary, and proper for such officer or soldier

while in quarters, engaged in the public service, in the line of

duty: And provided further. That all claims now existing

shall be presented within two years and not after from the

passage of this act; and all such claims hereafter arising be

presented within two years from the occurrence of the loss

or destructioin."
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At the time of the passag-e of this act, the "proper accountii\^

officers of the treasury," authorized and directed to settle claims

arising under the act, were the Third Auditor, and the Second

Comptroller. Paragra]>h 3, of Section i"]"/. Revised Statutes

provides :

"The Third Auditor shall receive and examine all accounts

relative to the subsistence of the Army, the Quartermaster's

Department, and g-enerally all acounts of the War Department
other than those provided for; all accoun-ts relating to pensions

for the Army, and all accoumts for compensation for the loss

of horses and equipments oi officers and enlisted men in the

military service of the United States, and for the loss of horses

and ec|uipments, or of steamboats, and all other modes of

transportation, in the service of the United States by contract

or impressment; and, after the examinatinn of such accounts

he shall certify the balances and shall transmit such accounts,

with all the vouchers and papers and t<he certificatie, to the

Second Comptroller for his decision thereon."

Section 273, Revised Statutes, in i:)art provides:

"It shall be the duty of the Second Comptroller ;

"First. To examine all accounts settled by the Second,

Third, and Fourth Auditors, and certify the balances arising

tbereon to the Secretary of the Department in which the ex-

penditure has been incurred."

Sec. 191, Revised Statute?, is as follows:

"The balances wdiich may from time to t'me be stated by
the Auditor and certified to the heads of Departments by the

Coanmissioner of Customs, or the Comptrollers of the Treas-

ury, upon the settlement of public accounts, shall not be subject

to be changed or modified by the heads of Deiiartments, but

shall be conclusive upon the executive branch of the Govern
ment, and be subject to revision only by Congress or the

proper courts. The head of the pro'^er Department, before

signing a warrant f( r any balance certified to. him by a Comp-
trnller, may, however, submit to such Comptroller any facts

m his judgment affecting the correctness of such balance, but

the decision of the Comptroller thereon .sihall be final and con-

clusive, as hereinbefore provided."
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Under Section 277, Revised Statutes, the Third Auditor had

primary jurisdiction over claims or accounts arising under

the Act of 1885, it heing- his (hrty to examine said claims, and

certify his action thereon to the Second Comptroller, for losses

provision for the payment of which is made by Section 273,

Revised Statutes, and the decision of the Second Comptroller

was made final and conclusive by Section 191 Revised Statutes.

Tibe first provision of the Act of 1885, supra, reading,

"That any claim which shall be presented and acted on

'under authority of this act, shall be held as finallv determined,

"and shall never thereafter l>e re-opened or considered,"

—must be read in the light of the law found in Sections 277,

273, and igi. Revised Statutes, which made the action of the

Second Comptroller final, and \Vhose action

"shall never thereafter be re-opened or considered."

Section 24 of the Act of July 31, 1894 (28 Stats, at Large,

p. 211,) provides

:

"The provisions of sections three to twenty-three inclusive

of this act shall be in force on and after the first day of October,

eighteen hundred and ninety-four."

Section 4 of the act abolished the offices of Second Comp-

troller and Commissioner of Customs, and declared that

:

"The First Comptroller of the Treasury sball hereafter be

known as Comptroller of the Treasury. He shall perform the

same duties and have the same powers and responsibilities

(excepyt as modified by this act) as those now performed by

or ap|>ertaining to the First and Second Comptrollers of the

Treasury and the Commissioner of Customs; and all provisions

of law not inconsistent with this act, in any way relating to

them or either of them, sball hereafter be construed and held

as relating to the Comptroller of the Treasury."

Section 3 of the act changes the designations of the different

Auditors so as to correspond with the names of the different
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departments of the Governniient. Under parag'raph "Second"

of Section 7, the Auditor for the War Department was q-iven

jurisdiction over all accounts, etc., arising in or under the

War Departmeni:. It fhus l')ecame his duty to examine and

settle claims arising un<ler the act of 1885, stipra.

We now cr»me to section 8 of the act of 1894, page 207,

which provides

:

"The balances which may from time to time be certified by

the Auditors to the Division of Bookkeeping and Warrants, or

to the Postmaster General, upon the settlements of public ac-

counts, shall be final and conclusive upon the Executive Branch
of the Government, except, that any i:>erson whose account may
•have been settled, the head of any Executive Department, or

of the board, commission, or establishmient not under the juris-

diction of an Executive Department, tO' which the account per-

tains or the Comptroller of the Treasury, may. within a year,

obtain a revision of the said account by the Co'm]>troller of

the Treasury, wdiose decison upon such revision shall be final

and conclusive upon the Executive Branch of Ijhe Government

:

Provided, that the Secretary of the Treasury may, when in hi?

judgment the interests of the Government require it, suspend

payment and direct the re-examanation of anv account."

From Section 8 it clearlv appears that the action df the

Auditor for the W^ar Department is finnl and conclusive unless.

and only unless and within a vear frnni the date of the .Aud-

itor's settlement, the account shall be revised by the Com|>-

troller of the Treasury, upon the application of the claimant,

the Secretary of War (in this case), the Secretary of the

Treasury, or by the Comptroller of the Treasurv upon his own

motion. Had the Auditor's action beeir unsatisfactory to the

claimant, the latter would have had the right to demand a re-

vision by tihe Comptroller. The Comptroller had the s.ame

right to revise tlie account of his own motion. The action of

the Comptroller in such a case is in no proper sense a re-open-



vs. E. F. Wilcox, 7

ing of a settled account l>ecause the action of the Auditor was

only teu'tative, and would woA. become final until the lapse of

a year from the date of said action. This section makes the

decision of che Comptroller final and conclusive as to those

accounts revised by him.

The second para,o-raph of Section 8 provides

:

"Upon a certificate by fhe Comptroller of the Treasury of

any differences ascertained by him upon revision the Auditor

who shall have audited the account shall state an account of

such differences, and certify it to the divison of Bookkeeping
and Warrants."

It will be seen that the Comptroller had authority of law

to revise this account which he did wifhin a year, and it then

became the duty of the Auditor, under the second paragraph

of Section 8, quoted, to re-state the account in accordance with

the findings of the Comptroller as per his statement of differ-

ences. The Comptroller had the right, and it was his duty,

to pass upon the evidence subm'tted to the Auditor, and, if

the former was of opinion that said evidence failed to sustain

the claim, to disallow it.

THE ACCOUNT WAS NEVER SO FINALLY DE-

TERMINED AS TO COME WITHIN THE PROVI-

SIONS OE THE ACT OF 1885, AND THE STATUTES

THEN IN FORCE.

Should it be contended, however, that the claim of Captain

Wilcox should have been settled and allowed under the Act

of 1885 and the statutes *hen in force, then we contend it

should have been passed upon and allowed by the Comptroller
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of the Treasury before it was so^ finally settled and allowed as

to bring it within the first proviso^ of the act of 1885 and the

statutes then in force.

It will be remembered that, under the act of 1885, the

proper accounting officers of the Treasury are authorized and

directed to examine into, ascertain and determine the value of

the private property belonging- lo officers and men in the mili-

tary service which may have been lost or destroyed in such

service, and the first proviso of the act of 1885 is as follows:

"That any claim wdiich shall be presented and acted on under

"authority of this act shall be held as finally determined and
"shall never thereafter be re-opened or considered."

"Proper accounting officers" for claims of fhis character

were, under the act of 1885 and the statutes then in force,

those designated in paragraph 3 of Section 277, Section 273.

and Section 191 of the Revised Statutes.

By paragraph 3 of said Section 2//' the Third Auditor was

authorized, among other things, to receive and examine all

accounts arising under the provisions of the act of 1885. By

Section 2/t, the Second Comptroller examined all accounts

settled by the Third Auditor and certified riie balances arising

thereon to the Secretary of War Department. And Section

igi. Revised Statutes, provided thr>t the determination of the

Second Comptroller should be final and conclusive upon the

executive branch of the government and subject only to revi-

sion by congress or the proper courts. Hence, to make the

determination of any such claim final, it was necessary that it

be passed upon by the Second Comptroller.

The aft of 1894 dispensed with the office of Third Auditor

and imposed such duties theretofore appertaining to that office



vs. E. F. Wilcox. 9

and relating- to the \A'ar Department, on the AiuHtor for the

War Department, and also dispensed with the office of Sec-

ond Comptroller and imposed the duties theretofore appertain-

ing to that office upon. the Comptroller of the Treasury. The

claim in question was never settled by the Third Auditor nor

by the Second Comptroller. It was. however, on December

7. 1896, settled by the Auditor for the A\'ar Department.

Pursuant to the provisions of Section 191. Revised Statutes,

and the act of 18(85, '^ was the duty of the Second Comptroller

(now Comptroller of the Treasury) to examine said account

after the same had been settled by the Third Auditor. This

was not done; but the claim, upon being- settled by the ^Auditor

for the War Department (3d Auditor), was immediately

paid without any action having- been taken thereon by the

Comptroller of the Treasury (2d Comptroller). Therefore,

when this claim was settled and allowed b}- the Auditor for the

War Department and was thereafter paid, it was not so finally

settled and allowed as to bring- it within the meaning of the

said first proviso of the act of 1885, supra, and the money

paid to the claimant was an unauthorized payment under mis-

construction of law; because under Sectioiu 191, Revised Stat-

utes, the claim must 'have been settled and allowed by the

Comptroller of the Treasury (2d Comptroller), and the action

of the Auditor was not such a final settlement as is required

by the Act of 1885, snpra and the provisions of Section 191,

Revised Statutes.

U. S. V. Windom. 137 U. S. 636.

The claimant has thus received money from the United

States which he is not legally entitled to retain, and it may
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be recovered back in a suit at law, under autbority of th^

decision of the Supreme Court of fhe United States in the case

of Wisconsin Central Ry. Co. v. U. S., 164 U. S. 190, wherein

it was held (quoting from the syllabi) :

"The government is no't bound by the act of its officers

making an unauthorized payment under misconstruction of

the law. and parties receivng moneys illegally paid by a public

officer are liable ex aequo ct bono to refund them."

Mc. Elrath v. U. S., 102 U. S. 426.

U. S. V. Buschard, 125 U. S. 176.

U. S. V. Saunders. 79 Fed. .407.

The law prescribes what claims shall be paid (Act of 1885,

supra) and if the disbursing officers of the government allowed

and paid a claim whidi was not authorized by the law. the

government is not bound by such action of its officers, but

may go behind such decision and recover the money.

In the case of McElrath v. U. S., 102 U. S. 426, the court

held (quoting from the syllabus) :

"5. A claimant received from the government the amount
ascertained by the proper accounting officers to be due him.

protesting at the time that he was entitled to a larger sum.

and announcing his purpose not to be bound by such settle-

ment of his accounts. He then sued the government for the

additional amount claimed by him. Held ; that the govern-

ment was entitled to go behind the settlement of its account-

ing officers and reclaim any sum which had been improperly

allowed the claimant in such settlement."

And in the case of U. S. v. Buschard. 125 U. S. 176. the

court say

:

"This is a case where the disbursing officers supi>osing that

a retired officer of the navy was entitled to more than it turns

out the law allowed, have over-paid him. Certainly under
such circumstances the mistake may be corrected."

The court in the case of U. S. v. Saunders. 79 Fed. 407.

held, (quoting from syllabus) :
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"The rule applied ihat the United States have the right to

recover money paid by the errors of their 'disbursing officers,

as much where the error is one of law as of fact, provided

only the moneys belong to the United States ex aequo et bono."

The decisions aboA^e quo'ted are sustained and upheld by

the later decision of the court in the case of Wisconsin Central

R. R. Co. \. U. S.. 164 U. S. 190, wherein it was held:

"The government is not bound by the act of its oflficers mak-
ing an unauthorized payment under misconstruction of the
law." And

'parties receiving moneys illegally paid Ijy a public of^cer are

"liable exarqiio et bono to refund them."

In conclusion, it is submitted that the decree of the court

below sustaining defendant's demurrer should be reversed and

the case remanded with inistructions to overrule the demurrer.

L. H. Valentine U. S. Attorney,

Geo. L. McKeeby, Assistant U. S. Attorney.

Solicitors for Plaintiff in Error.




